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This workshop was an effort to create a dialogue between media
researchers of PPHP and legal researchers of ALF, on critical issues of
media law, media studies, the relationship between both disciplines and the
ways in which they complement each other. The broad intent was to
challenge the classical mode of research, and focus on more
interdisciplinary, practice-oriented methodologies.

Day 1

The first day was devoted to presentations by researchers from SaraiOs
PPHP (Publics and Practices in the History of the Present) project. Lokesh
reviewed the history of contemporary cable television in three segments.
She has documented the origins of cable TV and its internal processes, the
factor of state intervention and the public response to it, via the cable TV
operators' association. Cable TV entered India at the start of the Gulf War --
@\ap War apne ghar pe baith ke dekhiye (Watch the war from your own
homes)O was the slogan devised to promote cable TV, which spread
outwards from the domain of five-star hotels). Initial cable TV offerings gave
limited (two or three) channels, including CNN and a 'video' channel, which
was hooked up to a VCR on which Bollywood films were played.

In this initial phase, there were no regulations or laws governing this sector,
and intervention tended to be ad hoc and sometimes in vigilante mode.
Companies were formed for the ostensible purpose of licencing film
screening rights for cable operators, though after 'raids', it was often found
that these companies themselves had no rights to allocate rights. Cable
Master, in east Delhi, is a prime example. In 1994-95 the Cable TV
Regulation Act was passed, but its loose framing made it relatively easy to
run networks according to the whim of the operators. Once this legal
framework fell into place, however, it led to the creation of Pay Channels,
and Multi-System Operators (MSOs). Siti Cable, a major MSO, is an example
of an MSO trying to monopolise the local networks, and the competition
between Siti and other MSOs staking claims to demarcated areas provoked
the rise of many small operators, tacitly backed in the areas of the 'other’, to
undercut the rivalry.

Lokesh narrated the case study of Shrikant, a kabadi (recycler) from an
illegal settlement near Timarpur in north Delhi, who became Shrikant 'Lala’,
and well known as a cable operator; he managed to heavily undercut the
rivalry between WIN and Siti Cable. Another example of the operatorsC
tactics was their strategy of cutting cables just before India-Pakistan cricket
matches. In 2002, all operators came to an understanding that none of them
would profit unless they created a cartel, which immediately caused cable
subscriptions to rise. A compromise was reached, whereby no new MSO
would be opened, no operator promoted by any MSO, and no new pay
channels would be introduced. The average rate paid by a subscriber to a



Delhi cable operator was approximately Rs 250. The operator would
maximise his profits by lying to the pay channel about the actual number of
subscribers. This allowed him to give the MSO less money, and thus keep
something as his profit margin.

Conditional Access System (CAS) was the next major step by the state in
interfering with the working of cable TV, until it was temporarily postponed in
February 2004. The broadcasters were concerned about their earnings (a
fee per subscriber which they thought would be easier to enforce by the
'bouquet system’; they finally realised that CAS would mean the end of the
highly suspect and manipulative/manipulable TRP system, which allowed
them to get their major revenue through advertisements.

The belief is slowly spreading that with the arrival of new technologies such
as DTH (Direct To Home)/broadband, cable operators will not survive for
long. Lokesh's described her interactions with manufacturing units in the
Vishwas Nagar locality of of Shahdara, where most of the hardware that
goes into cable TV is manufactured. This is a combined residential and
industrial area, where the population is afraid that the factories will be shifted
out. Lokesh's area contact has indicated how closely the cycles of work/life/
production at Vishwas Nagar is linked to the fate of the small cable operator,
because the large operators import their hardware.

In the discussion following the presentation, Ravi Sundaram of Sarai spoke
of the many forms of capital processes that had been articulated -- the
anarchic/small scale and the large/controlling/monopolistic. He linked the
spread of the monopolistic networks to Olayingout of land and lawO,a
proposal by Nandan Nilekani (NASSCOM) that attempts to electronically
redo the way in which the legality of the land is being marked out by the
undifferentiated regime of ‘property’, and enforced dispossessions.
Sundaram also asked if we could look at the public domain differently, when
we analyse media conflicts in the city. How does one define the OconsumerC
for whom space opens up as a result of media conflicts? How does one
define the OpublicO, in relation to the media?

Sudhir Krishnaswamy of ALF wondered at the Oromanceof the illegalOthat
he felt characterised the presentation, and asked if illegality itself was
becoming a virtue. He stated that illegality should not become the master
narrative, nor the normative value to be sought. Jeebesh Bagchi of Sarai
counterd this by invoking a news report from the Hindu, about the local cable
broadcaster in Manipur who showed the nude protest of a group of
Assamese women against soldiers of the Assam Rifles who had raped an
Assamese girl. He was arrested the next day by the regiment and the
channel was banned. Bagchi clarified that the narrative in question had to
move out of the legality/illegality binary towards a narrative of issues
concerning censorship and free speech.

The second presentation was by Rakesh Kumar Singh of the PPHP project.
He has been working on media markets of Palika Bazaar and Lajpat Rai in



New Delhi. Through his field experiences, he sought to explain the
consumption and circulation of media products in these particular spaces.
Palika Bazaar, built under the first non-Congress regime, was actually
Sanjay Gandhi's vision of ODelhias Hong KongO.However, the zoning
systems of the air-conditioned underground market lost meaning almost
immediately, as electronic goods dominated the market right from its
inception. With the coming of CDs and VCDs and the rise of OcopycultureOin
the mid-1990s, it was claimed that Ofilmsget released in Palika either before
or simultaneously with their original releasesO.The market is also a space of
frequent raids by OcopyrightenforcersGand the police. It is also a space that
has degenerated physically --it is shabby, neglected and encroached upon,
and though well-used, it is Oa market that no one is satisfied withO.

Singh next spoke of Lajpat Rai market, situated at the entrance of Chandni
Chowk. It was set up in 1948 as a way for Partition refugees to earn their
livelihood selling groceries, and to accommodate small businessmen from
Punjab and Sindh. But this market has not been able to prosper because of
the close proximity of Chandni Chowk, a historical, commercial and
residential zone. Lajpat Rai market has since become a hub of electronics
goods; the shopkeepers have been selling CD and VCD players for the past
ten years. They also sell an assortment of OChineseGyoods which are
actually manufactured locally in the nearby area of Angooribagh, where
almost each house is a mini-factory with five to seven employees working
with poor infrastructure in small shanties.

Singh described his fieldwork methodology, which consisted of informal

dialogue with local people, traders and workers, and long periods of Ositting
and observingOthe activity around him, and trying to locate suitable subjects

for interview. He stated that it was easier to do fieldwork in Palika Bazar as

the space was compact and there were facilities for sitting and relaxing after

hours of walking around, while Lajpat Rai market was huge and open and

frenetically busy, and no one seemed willing to give him any time. He

narrated his experience of witnessing a raid in Palika Bazar (see PPHPOs
Hindi publication Media Nagar). Singh found that people were afraid to

respond to his surveys, and were not convinced about the authenticity of his

research. At one point he was almost beaten up because people thought he

was a government agent or investigative journalist.

He then spoke of how he changed his approach and entered the area
through the labour network, beginning with the men involved in the physical
transport of the goods. He found that there was an atmosphere of constant
threat, tension and suspicion in this market as almost all the activities there
are OillegalOHe highlighted the need to break into different networks of
production, to understand the workers' relationships with media, livelihood
and space. He asked how workers negotiated their identity and self in a field
where all labour is oriented towards the QillegalOThe presentation focused
on issues of labour history and its representation in relation to the
overarching public discourse on piracy. If a person works ten hours a day to
produce a product that is pirated, hence deemed illegal in the eyes of the



law, will his labour also be deemed illegal? How does one define piracy with
regard to labour? Does the definition address all concerns with respect to
the meaning and interpretation of the word 'piracy'?

Interjections focused on the question of illegality. Clifton DORozarioof ALF
spoke of how in the high-security zone of Kargil in Ladakh he saw at least 15
shops selling pirated VCDs. He also cited the case of pushcart vendors of
pirated VCDs in Badwani (MP), who were completely unaware of the
illegality of what they were doing, and of the nature of the market. Solomon
Benjamon asked whether conventional definitions of the legal/illegal could
be applied in these spaces, or whether that would initiate thinking in terms of
notions of enforcement. Can the ethnographic material collected by the
researcher be of strategic use to his/her subjects, enabling them to
successfully subvert modes of enforcement? Yet, in a context founded on
suspicion, crisis and 'illegality’, why would subjects trust the researcher or
the research? All potential respondents were likely to be hostile.

The third presentation was by Bhagwati Prasad of the PPHP project. His
work focuses on the relationship between the music industry and piracy.
Explaining the history of piracy, he asserted that the earlier piracy markets
were centralised at Palika Bazar, Nehru Place and Ghaffar markets. An
original CD would cost Rs 380, whereas a pirated version would cost Rs 60.
However, this network soon became decentralised; CDs are now available
in all corners of Delhi. It is difficult to make out what is original and what is
not, given the packaging. Prasad commented that the failure of films in
cinema halls had nothing to do with piracy. Films Odestinedo flopOwould not
run even as pirated versions.

Initially, film producers would pay for raids and crackdown against piracy.
Once the police became aware of these illegal markets, they began their
system of 'hafta’ or extortion from CD parlours. If one looks at the cartography
of raids from 2001 to 2004, one finds increasingly that only the markets
known as piracy hubs were being raided, and that these proliferated into
slum areas. Prasad presented his case study of Madipur in west Delhi,
situated fairly close to Karol Bagh. This area is populated by communities of
Regars, Dalits, Khatiks, Jataks and Beruas. There are high sales of all kinds
of songs that creatively adapt language and film lyrics, most often remixes.
The remix trend started in 1983 with the introduction of new beats. Remix
cassettes of simultaneously released new films like Aashiqui were sold
freely. The trend peaked in 1992, with the arrival of the Kaanta Lagaa video.
Following this, video clips of the song became primary in the production
cycle. Through his interaction with Nupur studios, Prasad found that the
production of these videos is decentralised. Also, the videos are packaged
according to their potential consumer base. Prasad presented 10 different
versions of the Kaanta Lagaa song, and demonstrated how a popular
number from the film Murder has been plagiarised from a Pakistani album
without due acknowledgement.

Interjections focused on concepts of ownership. Lawrence Liang of ALF



stated that the Oauthoras producerOis a phenomenon that Owentout of
fashionOa long time ago. Now there are so many intermediaries in the
process of production that it is difficult to classify who has the rights over a
product. Olrthis respect, Peter Manuel's documentation of cassette culture is
a reliable source.OCertain voices such as Lata Mangeshkar's and Kishore
Kumar's dominated the film music industry for a long period, but it has only
recently been disclosed that these singers were under contract to HMV.

The presentation by Ravi Vasudevan of Sarai highlighted the cinema studies
aspect of the PPHP project. He asked why it was important to study film
history, especially today when Ocinemaas an old form has acquired new
spatial connotationsO. What moments mark the shift in our historical
understanding of cinema, what is the definition of the OpublicChow does one
identify the status of this public? Before the 1980s, cinema and radio were
the two main media. A critical shift took place with the advent of TV and new
media. The city became a key frame of reference, and within cities, cinema
halls became key nodes where film history began to be mapped. Cinema
halls began to be seen as unique public spaces and film as a unique
medium. In addition, Ofim®egan to expand as a term. Earlier it had meant
celluloid; now it also meant digital. Research issues and practices within this
area include the study of cinema as property, the movement of film as a
commodity through the distribution network and the real estates of cinema
through associational records that give a sense of membership history. The
re-use of land for purposes of cinema screenings is a concurrent area of
study. The state allocated spaces for this mode of leisure, but with the falling
of cinema as a mass institution, some cinemas have fallen into disuse while
others are reformatting their spaces via the multiplex culture.

The logic of allocating time slots for particular screenings is also studied
within new media discourse about cinema; for instance, the emergence of
the C-circuit at a point of time in cinema history where foreign films (including
art films) were screened as morning shows all over the city because of their
sexually explicit content. The PPHP project also explores realms of
production via a researcher in Mumbai who is compiling certain attributes of
cinema: star value, technology, etc., and asking how these can be
interpreted differently.

Ritika Shrimali's presentation dealt with archival work of the PPHP project.
She described her work from its inception, beginning with her visits to the
Delhi municipal corporation office to find out whether the state had
ownership of the city's cinema halls. Certain unique documents are now part
of the Sarai archive, such as the letter to the MCD written by the Satyam
Cineplex owner, asking for permission to convert the theatre into a multiplex
as it was struggling financially and needed to be renovated in order to
survive. The PPHP Interpretative Contemporary Archive brings together life
stories, personal documentation and interviews. All research based on
fieldwork is ultimately deposited in the archive. This material includes a 1977
ticket for Priya cinema, which has charters of the Emergency printed on it. A
collection card received from Shringaar distribution agency showed how



halls keep track of the collections of other halls in the city, and thus track
competition. The archives also hold collection cards of cable operator, and
surveys that narrate which pay channels are most successful. Publicity
material collected during the CAS convention help to identify different parts
of the cable TV industry.

An accessible database of PPHP findings has been compiled, and the
material includes clippings of news items relating to films, music, media
markets and cable TV. The database can be searched via titles,
newspapers, keywords and subjects. (OQhe archive can be called
interpretative because it facilitates different methods and formats of
documenting the same material,Oaccording to Shrimali. Equally, it enables
different methods of using the material, depending on the user's need.

Mayur Suresh of ALF presented a paper titled OVideo,Uncontrolled Viewers
and the Panoptic StateO.It described the history of video and its impact on
the media industry. Video was introduced in 1975 in the public domain. The
handful of TVs of the 1960s had increased to 15 million by the 1980s; by
1984, one million upper-class viewers owned VCRs; and by 1985 video was
no longer an elite commodity, thereby increasing the scope for piracy.
Efficient networks were established between video libraries and video
parlours that screened cassettes on TV; watching videos was a community
and family affair. Suresh presented a detailed study of how a video library
grew into a video parlour, and a study of how a coffee bar's business
strategy was to use video to draw crowds who ordered coffee while they
were watching movies. OTheowners made it mandatory to order something
more than coffee if the patrons were there for more than a certain timeEO

State intervention took the form of occasional police raids, threatening to

close down the video parlours, but this was not possible as there was no

applicable law. The Deepak Shanbagh case was an example of the stateOs
demand that Ominicinemas could not be opened near educational placesO.
In 1983, the state ordered that each video parlour must be registered with

the local district magistrate. This was revoked in 1985, but was continued in

Jammu and Kashmir and the North-east until 1997; state control over video

tightened. Each video parlour was required to keep a register of all the

cassettes it owned, and subjected to an extensive inspection regime. OThe
final death of video came through the proliferation of cable TV and CDs.O

In the discussion following the presentation, Lawrence Liang pointed out that
the state has always been concerned with regulation of property. The
regulations against video are not very different from those against cinema,
except that they work within a different economy. It is difficult to govern these
experimental, emergent video spaces. Jeebesh Bagchi asked if there was
an escalation in the numbers of video parlours when the state imposed its
regulations. Sudhir Krishnaswamy asserted that one would Ohaveto be
careful about identifying the state panopticon as a control mechanismO,as
the death of video could be attributed primarily to cable TV and not any other
agency.



Jawahar Raja, a legal researcher based in New Delhi with the PPHP project,
made a presentation on copyright law, claiming that that there are only eight
or nine firms involved in copyright litigation. He defined OinjunctionsGgrucial
to such litigation, as Oordersfrom the court to do or not do somethingO.
Temporary injunctions are given only in very serious cases of pressing
interest or where certain damage is expected. High courts are more likely to
use injunctions than district courts. The first famous case was of film
producers versus cable operators in the 1990s; the producers called for
injunctions against operators, claiming that even one screening by a
company has the potential to cause immense loss, and many films have
failed due to piracy. The case never got beyond the issuing of notices.
Mirabai films filed for injunction against Hathaway Cable in the case of the
film Monsoon Wedding. The single bench high court refused to give the
injunction but the division bench granted it. The Supreme Court's refusal to
intervene left the issue unresolved.

The next landmark case was that of T-Series Super Cassettes versus Radio
Mirchi. T-Series moved the court and argued that they had invested in
technology and acquiring rights over songs. The IRMB study of revenues for
the six months prior to the release of films showed a 30% drop in sales. T-
Series further argued that they had already granted broadcasting rights to All
India Radio and Radio City; this put the material into the public domain.
Radio Mirchi argued that the listenership had a right to access material in the
public domain, and that Super Cassettes holds the rights to 18,000 titles. The
court decided that Super Cassettes could refuse to grant licences, but the
refusal had to be on reasonable grounds and keeping the public interest in
mind. Another example cited was of the Shemaroo channel, which had
bought home video rights of a film to which Super Cassettes had the music
rights. The latter filed a case saying Shemaroo could only show the film but
not music video clips relating to the film.

In the discussion following the presentation, Lawrence Liang drew attention
to the hyperbole accreting around copyright laws, Owhichtend to trigger an
unwarranted level of panicO Ravi Sundaram asked if this legal research had
a link with the social world. He pointed out that Olegaldiscourse has its own
logic which sometimes allegorises the social world; perhaps other
languages should be mobilisedO.There are tensions between making a
public domain argument and identification of new agents, but it was crucial
to identify the other social forces involved. Nithya Reddy inquired about the
interpretative role of judges: it is well known and documented that judges are
not well versed in the nuances of copyright law. Ravi Vasudevan remarked
that questions of property have to be taken into account, and that despite the
constraints, Oakind of capital for the public would definitely emergeO.
Jeebesh added that technology underwent innovation every minute, Oandif
one were to dump Bhagwati's work into a legal argumentO,it would be
difficult to say who was the criminal/pirate; in the presence of so many
intermediaries, this was almost a OghostO figure.



Day 2

The second day of the conference involved ALF student fellowship
presentations. Vishwas Devaiah gave an account of the relationship
between patents and innovation. He documented a series of local
innovations that arose in response to local needs, and how they perform
under patent standards. He cited the case of the 'chakda’, a modified Bullet
motorcycle: if the rear wheel is removed, the vehicle can be used for tilling,
harvesting and ploughing. The machine was put through the patents
application system but failed to meet the standards of the patents office.
Similarly, the 'maruta’ is farmer-built an assemblage of junkyard spare parts,
a cart, tyres and the radiator of an old car. An investment of just Rs 30,000
turns this into a fuel-efficient machine for use in rural areas. Soon other
farmers built their own marutas, and it is now used widely in Punjab,
Haryana and UP. Then ObureaucraticabsurditiesOcame into play and the
marutas were banned because they did not have engine numbers. Yet the
vehicles are in regular use. OSuchinnovations have immense value and
potential, but often they cannot make it past the stranglehold of the patents
office.O

For any innovation to be patented, it has to be new, obvious and comparable
to state-of-the-art technology. It is claimed that all these elements have to be
present in prior art as well. There have to be clear and unmistakable
directions as to what the patentee claims to have invented, and the invention
has to be used and described publicly. In a combination patent, if two or
three known elements are combined but without an interworking
relationship, the product is not considered an invention. Parts should have
been combined to produce a new product or art. OHiddentreasureQis the
doctrine of new use where the patentee is entitled to every use of his
invention and new use of an old thing. It impairs the right of the inventor to all
uses of his product and method claims to use a known substance in a new
way. There are OSwiss-type®©laims of new use of an old thing in an old way,
but there are limitations of this system as well. It allows use of a known
substance in an old way for a new purpose.

The doctrine of OinherencyGtates what has been made available to the
public and not what may have been inherent in a known substance. There
has to be no prior art in a hidden or secret use. The problem lies here: it lays
more emphasis on technical creativity than mere application. A step taken by
the inventor must contribute to the advancement of the art. There are
technical factors in arriving at an invention but there can be no patent for
verifying a prediction. In essence, the patent laws deny innovations being
recognised as inventions, and hence they are not applicable under the
relevant laws.

DevaiahOs paper brought up questions of whether legality should be
imposed on these innovations and what would happen to them thereafter.
An interjector was of the opinion that there had to be incentive for inventions,
but Lawrence Liang argued that if these innovations arose out of local
needs, Owheredoes one locate incentiveO?If not arising out of research and



development, would it be fair to impose Ilaboratory values on such
innovations? Ravi Sundaram remarked that workshop innovations have
historically had social acceptability, Obut these may collapse under the formal
pressures of legalityQ. Some issues might be better settled out of court.

Anuranjan SethiOswork dealt with doubts over patent law. Patent laws deny
innovations the status given to inventions. If one looks at the history of
patents, we find that in the 16th century, patents were granted by monarchs.
Any new technology could be imported into the country and the importer
would automatically get the patent over it. By the end of the 18th century, the
figure of the Oinventor:had come onto the scene. OTheconventions of
naturalist science established the inventor as a person whose creative
ingenuity was key to the invention: without this component of particular
insight, the invention would not come into being.OThere must be monetary
incentive for the inventor, as a support to his creativity. The narrative also
includes accounts of employer-employee relationships: how much right do
an employer investor and an employee inventor have over the invention?
The employee assigns all rights to employers in invention-oriented spaces.
OSincethe investment of capital is required, the employer is invested with a
corporate role.OIn response, Jeebesh Bagchi pointed out that the Onarrative
of alienation goes back to the factoryO.As the history of innovation came
under threat, there was a return to the idea of work. It would be interesting to
bring in other histories of innovation Oasthe general wage worker emerges
with the separation of the R&D worldEO

Sudeep and Ram of NALSAR, Hyderabad, presented reports of a survey
they had conducted on patterns of open software use, and its relevance. The
idea was to examine the freedom that a software owner has, and how aware
he is of his choices. The study sought reasons for why anyone would want to
write software programmes without monetary incentives. The survey was
conducted in local institutions of Hyderabad (law, management and
business schools). The researchers also spoke to software companies,
administrators of institutions and grey market areas. Their questionnaire was
divided into three parts: personal profile of respondents; time spent by
respondents in computing activity; and questions on open source and
proprietary software to be answered by respondents. Preliminary findings
suggested that about 42% of the respondents knew about open source
software. The majority of respondents used computers for more than 10
hours a week. High-end users of computers were more aware of technology-
related issues. Law and business school students had less information
about proprietary software. Most said they preferred to use Windows, as they
were Overyaccustomed to itOand it had been their Ointroductorycomputing
packageO. Some respondents said they used computers for very basic
purposes and therefore, had no need for open source software.

Respondents from the field of information technology said that add-on open
source software was not available in India. When asked about the
advantages of open source software, large numbers of respondents said it
was low priced. Engineering students said it facilitated the exchange of



perspectives from all over the world. Business students said it was all a
guestion of market choice, whereas law students said certain kinds of
technologies should always be available and accessible. With regard to the
guestion as to why open source is relevant, there was a huge difference of
opinion between law students and those from management and business
institutions. OThosewho provided technology to these institutions said there
was not much difference between Linux and Microsoft. The administrators of
NALSAR claimed that they chose Linux because it was more cost-effective.
The technical specialists asserted that there are less chance of viruses
infecting Linux, and that it is easy to maintain.OFurther questions of research
will be how institutions are choosing their software, whether outside cost
effective issues there is any other relevance of open source and what is the
common meeting ground for law, business and IT schools.

This paper provoked an animated debate on the use of open source
software in educational institutions. Prashant lyengar commented that many
institutions opt for Windows Odueto the hypeO.Sudeep said many people
preferred to work on Microsoft simply because they were familiar with it; IT
was using Windows at nominal cost. Money was not a big concern for ISB,
and NALSAR had opted for Linux because of its low cost. lyengar alleged
that the survey was class- based as most of the institutions surveyed were
elite, whereas the presenters argued that there was enough geographic and
class diversity in the student bodies. Jeebesh Bagchi pointed out that it might
be interesting to do a survey of the attitudes of these diverse populations to
software. Lawrence Liang pointed to the illegalities involved in software
production and distribution. Gn the absence of a highly developed
commercial network, the easy way to establish a consumer base is to allow
software to circulate freely in the grey market.OUntil recently, Windows
software was not protected. Olnvestmentwas in terms of time required to
learn the software.OMicrosoft is now having to decide whether to take a
stand against piracy, or step back from it and allow free software to circulate
through the grey market.

Nithya Reddy presented an interesting paper on locating OcraftQvithin the
debate on intellectual property. Her paper dealt with the interaction of
intellectual property laws with traditional knowledge as applicable in the
form of handicrafts and other traditional arts (for instance, Madhubani
painting) in India. Can the state's claim to authorship of a craft be
challenged? Even though IP recognises the concept of creativity and the
notion of the auteur, it does not articulate the concerns of indigenous
communities. OAltraditional knowledge is arbitrarily assigned a place in the
public domain, without scrutiny of historical or ethical particulars.OThe first
formal state intervention in this field came with the 1935 act, by which
traditional knowledge could be sold in a foreign country. The 1967 Berne
convention laid down that the state can Oprocurea work of art where its
author is not knownO.In 1982, UNESCO and WIPO chose to define
traditional knowledge, calling for the existence of a public domain as it
cannot be protected, but laid out that contemporary cultural expressions are
eligible for copyright. OHencethere was to be legitimate copyright over



contemporary cultural expression but not over traditional cultural
expression.O

Traditional knowledge has always been part of the public domain, but the

issue of who the author of this knowledge is becomes very fraught and

contested. This is aggravated by the predatory commercialisation of
traditional knowledge by global corporates, and the fact that the interests of

indigenous communities clash with those of the international market. OStates
also play an interventionist role in appropriating the authorship of traditional

knowledge. OAndhraPradesh, for example, has patented the pochampalli

textile design, but the validity of such a claim is questionable.O

In India, intellectual property rights cause immense anxiety in the agricultural
sector (because of the politics of biodiversity) and among NGOs and other
groups in the voluntary sector who work with indigenous communities. In
India, craft emerged as a product of royal patronage, Owhichfacilitated the
development of religious architecture and aestheticsO Other categories were
those of subsistence craft (for instance, handlooms) and utilitarian decorative
craft. OThesecategories have now almost merged.OCrafts are second only to
agriculture as a source of livelihood, Obutstate attempts to protect them
through emporia are examples of a myopic viewpoint that sees craft as static
and unevolving, even while acknowledging craft's commercial potential.O
Pochampalli hence becomes an interesting case study. NABARD has
stepped in to convince pochampalli weavers that their work would be
protected by intellectual property rights and that markets for the product
would soon begin to emerge. One solution to this crisis is to transfer
ownership to community weaver cooperatives. However, the articulation of
these concerns in the public domain remains a complicated task.

Clifton DORozario pointed out that Australian aborigine artists were effectively
able to argue their cases for protection of their cultural property because they
lived with and shared a strong community understanding as part of their
worldview. But this is not applicable in India. It would be helpful to identify
the factors that catalysed such community movements in Australia. Jeebesh
Bagchi asked if there was any empirical data to confirm this claim, and
whether there is any empirical data to support the proposal to transfer
ownership to weaver cooperatives. Reddy replied that no survey of potential
markets had been undertaken for the handloom sector. However, there is
OvalidconcernQin the power-loom sector with regard to the idea of markets
opening up for handloom products.

Prashant lyengar of ALF presented a paper on the pirate as OrevolutionaryC
Drawing from law, literature, philosophy and history, he focused on Othe
figure of the author as generally understood, as interpreted by law, and as
the complex amalgam that forms the pirateO.His concerns were to enquire
about forces of copyright law, the Western concept in terms of its application
to the East, emerging practices in music and the consequences of copyright
with regard to the constitutional right of freedom of speech and expression.
To deconstruct the mythic/OunattainableOstatus of the author, lyengar



interviewed authors, publishers, Opirates@nd lawyers over phone/via e-mail.
OThe samples were illustrative rather than representative: Ramchandra
Guha, Vepa Sarathi, Manjula Padmanabhan and Geetha Hariharan.OThey
were asked questions about their notions of their readership/public,
monetary incentives and rewards; and also about their originality. The
authors seemed to agree that their work had Oaderivative componentO.They
conceded that without being protected through copyright law, authors would
not be able to survive. Established authors were able to make a profit while
the minor authors Ocontinuedto struggle on all frontsO.Even established
authors have been able to sustain themselves only after some struggle.
Vepa Sarathi recounted how he sold all rights of The Indian Evidence Act to
the publisher for only Rs 10,000, and that the publisher used various
strategies to dissuade him from insisting on royalties.

Ironically, the publisher is not even mentioned in the copyright act. OTillthe

mid-19th century the author and publisher were a treated as a single unit,

but their conflation provided the publisher immunity from copyright
legislation. Contracts between authors and publishers generally say that

next work of an author must go to his regular publisher first, but publishers

do not provide royalties easily.OMedia depiction of the pirate has asserted

that as a subversive figureO the pirate has caused giant losses; is responsible
for theft; and in general has no respect for authority. But a US study has

proved that piracy Odoes not significantly affectO sales of copyrighted

materials. OPiracy,in fact, increases general awareness.OBy the 1990s,

Ocyber-elitesbecame the focus of critical scrutinyO.But, as Ravi Sundaram

pointed out, there is Oaworld of recycled modernity outside. It is simply a

survival strategy, a counterculture, more democratic and humanising.O
Anuranjan Sethi added that there has been no systematic study of piracy in

India, although some Ovague dataQ is periodically collected.

Rajlakshmi Nesargi of ALF presented a paper tited OVersionRecording in
the Music IndustryO The present legal scenario of version recording is one of
Oshockand aweOto original music copyright holders. The reason is the legal
interpretation of Section 52 (1) (j), read with Rule 21. The interpretation gets
further complicated with the Super Cassettes vs. Bathla Cassettes case. How
does one judge songs like Chhor Do Aanchal by Bombay Vikings, where
only one line of the earlier Hindi film classic has been plagiarised? In the
Gramophone Company vs. Super Cassettes case, the allegation was in
relation to using the words of the film tite Hum Aapke Hain Kaun with the
same color combination, titles and fonts for the cassette labels. The courts
ruled in favour of the defendant. Oltis understood fairly well that version
recording has a short spell. The question is really about what can be done
with Section 52 (1) (j). Should this be brought under the chapter of
compulsory license, or should it be present at all in the Copyright Act?0
Lawrence Liang asked whether, if any, harm was done by buying a version
recording of Hum Aapke Hain Kaun. Prashant lyengar replied that it
depended upon whose perspective was foregrounded. (OOhe debate
probably needs to be understood through the logic of what soundtrack
recording has done to the notion of the auteur.O



The workshop ended with a review of the preceding two days and a
description of future plans. Ravi Sundaram conceded that he had initially
been skeptical about the workshop, but was enthused by the idea of
interaction between media law and media history. There was a need to
produce resources and continue the fellowship programme. An orientation
workshop that collates the teaching and understanding of some critical
concepts was a possibility in 2005.

Sundaram stated that Sarai was planning an international conference on the
subject of intellectual property rights and related issues, to be held in New
Delhi in January 2005. Some ALF students would be invited to participate in
the documentation of the conference. Jeebesh Bagchi confirmed that the
conference would be from 6-8 January; the title was 'Contesting Commons,
Trespassing Publics’, based on the idea that IP has a certain public
discourse around it. There would be approximately 35 papers presented; the
call for papers was to go out on 1 August 2004. Conference themes included
Othehistory of making of property, contours of property, forms of protecting
property and the crisis of propertyO.

Sudhir Krishnaswamy clarified in order to be selected to attend/document
the conference, the applicants would have to write multidisciplinary papers.
Workshops had been held in preparation for this. There was a genuine
concern that not enough students from the field of media and media
research had been contacted; it had been far easier to contact law students.

As a concluding remark, Lawrence Liang reiterated that the primary idea
behind the workshop experience was to try and @enerate new
methodologies that would further push interdisciplinary links between media
studies and media lawO.



